
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



510 MICHIGAN LA W RE VIE W 

All are distinguished by the three dissenting judges, and rightly, it would 
seem, as involving acts that were either accidental, or within the control of 
other parties, and not within that of the party against whom the rule was 
sought to be enforced, while in the principal case, the act of the railway 
company itself fixed the weight, and the statute simply estopped it from dis- 
puting its own contract. Orient Ins. Co. v. Daggs (1899), 172 U.S. 557, 43 L. 
ed. 552, 19 Sup. Ct. Rep. 281; Cooi,ey's Const. Lim. 5 ed. 453. And a 
similar statute has been held not to establish a mere rule of evidence but to 
change the legal effect of the contract evidenced by the bill. Hazard v. Ry. 
Co. (1889), 67 Miss. 32, 7 So. R. 280. 

Constitutional Law— Eminent Domain— Right to Compensation 
Before Entry. — An act gave to passenger railways incorporated thereunder 
the right to use the tracks of any other company, for a distance of twenty- 
five hundred feet, to construct a loop on its own line, at the end thereof. 
Five viewers were to be appointed on the application of the petitioning cor- 
poration, in case of disagreement, to assess damages and report the same to 
the proper court. The right to appeal and final hearing, however, lay in the 
court of common pleas. Pending such hearing, upon payment of the sum 
assessed by the viewers into court, the right to the use of such tracks was to 
vest in the petitioning party, the sum paid in to await final judgment. On 
appeal from a decree appointing viewers and approving a bond conditioned 
for the payment of damages. Held, that the statute was unconstitutional. 
Petition of Phila. etc. Ry. Co. (1902), — Pa. St. — , 53 Atl. Rep. 191. 

The constitutional provision held to be contravened, is the one that, in 
eminent domain proceedings, compensation shall "be paid or secured before" 
a taking, injury, or destruction. The security afforded by the act in question 
was adjudged insufficient. In another recent case the statute involved per- 
mitted the plaintiff, during the proceedings, to obtain an order to take posses- 
sion of the property upon paying into court sufficient money for compensation 
or damages, the defendant having no right to the money until final award. 
On writ of prohibition to prevent the making of such an order. Held, that the 
statute was unconstitutional. Steinharty. Superior Court (1902),— Cal. — , 70 
Pac. 629. The constitution provided that compensation should be "first made 
or paid into court for the owner." The court argue that a man cannot be 
said to have been compensated, nor can money be regarded as having been 
paid into couitforhim, until he may take it. Whether compensation can be 
first demanded as a condition precedent to entry in eminent domain pro- 
ceedings, is a question upon which the authorities are in conflict, and in many 
instances are irreconcilable. Constitutional provisions have attempted to settle 
the difficulty in many of the states as in the principal case, but what is a suffi- 
cient security under them, is apoint of difference. See Harrisburg Road Co.\. 
Ry. Co. (1896), 177 Pa. S. 585, 35 At. R. 850, 34 L. R. A. 439; Backus v. 
Depot Co. (1898) , 169 U. S. 557, 42 L. ed. 853, 18 Sup. Ct. Rep. 445. In the 
absence of such a provision, the weight of authority is that compensation 
need not precede entry, if adequate security for payment is provided. Lewis, 
Eminent Domain, 2 ed. Vol. 2, Sec. 456; Cherokee Nation v. Kan. Ry. Co. 
(1890), 135 U. S. 641, 34 L. ed. 295, 10 Sup. Ct. Rep. 965; Commissioners v. 
Bowie (1859), 34 Ala. 461; Cairo, etc. Ry. Co. v. Turner (1876), 31 Ark. 
494, 25 Am. R. 564; State v. Baker (1884), 20 Fla. 616; Wellington, etc. Ry. 
v. Cashie (1895), 116 N. C. 924, 20 S. E. 964; Orr v. Quimby (1874), 54 N. 
H. 590; State v. Otis (1893), 53 Minn. 318, 55 N. W. 143; Saunders v. Ry. 
Co. (1898), 101 Tenn. 206, 47 S. W. 155; Ferris v. Bramble (1855), 5 Ohio 
S. 110; Foster v. The Bank (1884), 57 Vt. 128. Although the rule is open to 
just criticism, and the contrary holding has a strong following. Lewis Emin- 



RECENT IMPORTANT DECISIONS 511 

ent Domain supra; Elliott Streets and Roads, 2 ed. Sec. 234; Sanborn 
v. Belden (1876), 51 Cal. 266; Chicago, etc. Ry. Co. v. Gates (1887), 120111. 
86, 11 N. E. 527; City v. Mason (1872), 37 Texas 447; Livingstones. Com- 
missioners (1894), 42 Neb. 277, 60 N. W. 555. In the security required a 
distinction is generally recognized between a taking by the public and by 
private parties, the public faith being adjudged sufficient in the former case. 
Lewis, Eminent Domain, Sec. 457; Cooley, Cons. Lim. 6 ed. 692; State v. 
Hogue (1888), 71 Wis. 384, 36 N. W. 860; Covington, etc, Ry. Co. v. Piel 
(1888), 87 Ky. 267, 8 S. W. 449; People v. Ry. Co. (1899), 160 N. Y. 225, 54 
N. E. 689. And extreme cases hold that a provision for judgment with ordin- 
ary final process, or for injunction affords adequate security. Brickett v. 
Aqueduct Co. (1886), 142 Mass. 394, 8 N. E. 119. Preliminary occupation 
for purposes of survey violates no constitutional provision. Cooley, Cons. 
Lim. 6 ed. 691; Waltherv. Warner (1857) , 25 Mo. 277; Cushmanv. Smith 
(1852), 34 Me. 247. 

Constitutional Law— Legislative Control of Municipal Contracts 
—Eight Hour Law.— Plaintiff entered into a contract with the city of Cleve- 
land to construct a sewer. In obedience to a statute of the state of Ohio, 
requiring the insertion of such stipulation in all contracts for public work, the 
contract provided that laborers should not be required, or permitted, to work 
more than eight hours a day, with a penalty upon the contractor for each 
day's work in excess of eight hours. Plaintiff violated this provision of his 
contract, and a considerable sum was claimed to have been forfeited, for 
which he brings this action. Held, that plaintiff may recover. The City of 
Cleveland v. Clements Bros. Construction Co. (1902), — Ohio, — , 65 N. E. 
Rep. 885. 

The court took the view that the statute was void in that it invaded and 
violated the constitutional freedom of contract. The eight hour clause, being 
in the contract by virtue of the statute rather than by agreement of the par- 
ties, must fall with the statute. Peoples. Coler, 166 N. Y. 1, 59 N. E. 716, 52 
L. R. A., 814, 82 Am. St. Rep. 605, was extensively quoted and relied upon. 
It is a well established principle that it is beyond the constitutional power of 
the state to control by law the contracts which shall be made between 
employer and employees, when these persons are individuals or private cor- 
porations and the subject matter of their contract is not necessary to be regu- 
lated for police reasons. In re Morgan, — Colo. — , 47 L. R. A. 52; People 
v. Coler (supra); Cooley, Const. Lim., 6th ed. 486. Such legislation may 
be sustained as an exercise of the police power if designed to promote the 
health and safety of the people. Holden v. Hardy, 169 V. S. 366, 42 Law 
Ed. 780; Short v. Mining Co. 20 Utah 20, 45 L. R . A. 603. What is a valid 
exercise of the police power is a judicial question. In re Jacobs, 98 N. Y. 98, 
50 Am. Rep. 636; Ritchiex. People, 155 111. 98, 40 N. E. 454, 29 L. R. A. 79. 
Eight hour laws have, in general, been held unconstitutional, so far as they 
affect contracts between individuals and between individuals and private cor- 
porations. In re Morgan {supra) ; People v. Ritchie (supra); Low v. Rees 
Printing Co., 41 Neb. 127, 59 N. W. 362, 24 L. R. A. 702; Ex parte Kuback, 
85 Cal. 274, 24 Pac. 737, 20 Am. St. Rep. 226, 9 L. R. A. 482. But a law 
providing that eight hours shall constitute a day's work, and requiring coun- 
ties, cities and townships to so stipulate in their contracts for public work, 
is valid and constitutional, being a direction from the state to its agent. Re 
Ballon, 61 Kan. 257, 37 L, R. A. 380, 59 Pac. 336; People v. Warren, 77 Hun, 
120. Defendants in the principal case based their defense on the above prin- 
ciple. For answer the court invoked the doctrine of the dual nature of the 
functions of a municipality — the one public, in which it performs purely 



